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REPORT OF THE JUDICIAL CONFERENCE
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

TO THE CHIEF JUSTICE OF THE UNITED STATES AND MEMBERS OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES:

The Committee on Rules of Practice and Procedure (Standing Committee or Committee)
met by videoconference on June 23, 2020, due to the Coronavirus Disease 2019 (COVID-19)
pandemic. All members participated.

Representing the advisory committees were Judge Michael A. Chagares, Chair, and
Professor Edward Hartnett, Reporter, Advisory Committee on Appellate Rules; Judge Dennis
Dow, Chair, Professor S. Elizabeth Gibson, Reporter, and Professor Laura B. Bartell, Associate
Reporter, Advisory Committee on Bankruptcy Rules; Judge John D. Bates, Chair, Professor
Edward H. Cooper, Reporter, and Professor Richard Marcus, Associate Reporter, Advisory
Committee on Civil Rules; Judge Raymond M. Kethledge, Chair, Professor Sara Sun Beale,
Reporter, and Professor Nancy J. King, Associate Reporter, Advisory Committee on Criminal
Rules; Judge Debra Ann Livingston, Chair, and Professor Daniel J. Capra, Reporter, Advisory
Committee on Evidence Rules.

Also participating in the meeting were Professor Catherine T. Struve, the Standing
Committee’s Reporter; Professor Daniel R. Coquillette, Professor Bryan A. Garner, and
Professor Joseph Kimble, consultants to the Standing Committee; Rebecca A. Womeldorf, the
Standing Committee’s Secretary; Bridget Healy, Scott Myers, and Julie Wilson, Rules

Committee Staff Counsel; Allison Bruff, Law Clerk to the Standing Committee; and John S.
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Cooke, Director, and Dr. Tim Reagan, Senior Research Associate, of the Federal Judicial Center
(FJO).

Elizabeth J. Shapiro, Deputy Director, Federal Programs Branch, Civil Division, and
Andrew Goldsmith, National Coordinator of Criminal Discovery Initiatives, represented the
Department of Justice (DOJ) on behalf of Deputy Attorney General Jeffrey A. Rosen.

In addition to its general business, including a review of the status of pending rules
amendments in different stages of the Rules Enabling Act process and pending legislation
affecting the rules, the Committee received and responded to reports from the five rules advisory
committees and two joint subcommittees. The Committee also discussed the Rules Committees’
work on developing rules for emergencies as directed by the Coronavirus Aid, Relief, and
Economic Security (CARES) Act, Pub. L. No. 116-136, 134 Stat. 281. Additionally, the
Committee discussed an action item regarding judiciary strategic planning and was briefed on
pending legislation that would affect the rules and the judiciary’s response to the COVID-19
pandemic.

FEDERAL RULES OF APPELLATE PROCEDURE
Rules and Forms Recommended for Approval and Transmission

The Advisory Committee on Appellate Rules submitted proposed amendments to Rules 3
and 6, and Forms 1 and 2, with a recommendation that they be approved and transmitted to the
Judicial Conference. The amendments were published for public comment in August 2019.
Rule 3 (Appeal as of Right—How Taken), Rule 6 (Appeal in a Bankruptcy Case), Form 1

(Notice of Appeal to a Court of Appeals From a Judgment or Order of a District Court), and
Form 2 (Notice of Appeal to a Court of Appeals From a Decision of the United States Tax Court)

The proposed amendment to Rule 3 revises the requirements for a notice of appeal.
Some courts of appeals, using an expressio unius rationale, have treated a notice of appeal from a

final judgment that mentions one interlocutory order but not others as limiting the appeal to that
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order, rather than reaching all of the interlocutory orders that merge into the judgment. In order
to reduce the loss of appellate rights that can result from such a holding, and to provide other
clarifying changes, the proposed amendment changes the language in Rule 3(c)(1)(B) to require
the notice of appeal to “designate the judgment—or the appealable order—from which the
appeal is taken.” The proposed amendment further provides that “[t]he notice of appeal
encompasses all orders that, for purposes of appeal, merge into the designated judgment or
appealable order. It is not necessary to designate those orders in the notice of appeal.” The
proposal also accounts for situations in which a case is decided by a series of orders over time
and for situations in which the notice is filed after entry of judgment but designates only an order
that merged into the judgment. Finally, the proposed amendment explains how an appellant may
limit the scope of a notice of appeal if it chooses to do so. The proposed amendments to Forms 1
and 2 reflect the proposed changes to Rule 3. The proposed amendment to Rule 6 is a
conforming amendment.

The comments received regarding Rule 3 were split, with five comments supporting the
proposal (with some suggestions for change) and two comments criticizing the proposal. No
comments were filed regarding the proposed amendments to Rule 6, and the only comments
regarding Forms 1 and 2 were style suggestions. Most issues raised in the comments had been
considered by the Advisory Committee during its previous deliberations. The Advisory
Committee added language in proposed Rule 3(c)(7) to address instances where a notice of
appeal filed after entry of judgment designates only a prior order merged into the judgment and
added a corresponding explanation to the committee note. The Advisory Committee also
expanded the committee note to clarify two issues and made minor stylistic changes to Rule 3

and Forms 1 and 2.
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The Standing Committee unanimously approved the Advisory Committee’s
recommendation that the proposed amendments to Rules 3 and 6, and Forms 1 and 2, be
approved and transmitted to the Judicial Conference.

Recommendation: That the Judicial Conference approve the proposed

amendments to Appellate Rules 3 and 6, and Forms 1 and 2 as set forth in

Appendix A, and transmit them to the Supreme Court for consideration with a

recommendation that they be adopted by the Court and transmitted to Congress in

accordance with the law.
Rule Approved for Publication and Comment

The Advisory Committee submitted a proposed amendment to Rule 25 (Filing and
Service), with a request that it be published for public comment in August 2020. The Standing
Committee unanimously approved the Advisory Committee’s request.

The proposed amendment to Rule 25(a)(5) responds to a suggestion regarding privacy
concerns for cases under the Railroad Retirement Act. The proposed amendment would extend
the privacy protections afforded in Social Security benefit cases to Railroad Retirement Act
benefit cases. The Advisory Committee will identify specific stakeholder groups and seek their

comments on the proposed rule amendment.

Information Items

The Advisory Committee met by videoconference on April 3, 2020. Agenda items
included continued consideration of potential amendments to Rules 35 (En Banc Determination)
and 40 (Petition for Panel Rehearing) in an effort to harmonize the rules. The Advisory
Committee decided not to pursue rulemaking to address appellate decisions based on unbriefed
grounds. It tabled a suggestion to amend Rule 43 (Substitution of Parties) to require the use of
titles rather than names in cases seeking relief against officers in their official capacities, pending
inquiry into the practice of circuit clerks. The Advisory Committee also decided to establish two

new subcommittees to consider suggestions to regularize the standards and procedures governing
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in forma pauperis status and to amend Rule 4(a)(2), the rule that addresses the filing of a notice
of appeal before entry of judgment, to more broadly allow the relation forward of notices of
appeal.

The Advisory Committee will reconsider a potential amendment to Rule 42 (Voluntary
Dismissal) following discussion and comments at the June 23, 2020 Standing Committee
meeting. The proposed amendment to Rule 42 was published in August 2019. As published, the
proposed amendment would have required the circuit clerk to dismiss an appeal if the parties file
a signed dismissal agreement specifying how costs are to be paid and pay any court fees that are
due. (The amendment would accomplish this by replacing the word “may” in the current rule
with “must.”) The proposed amendment would have also added a new paragraph (a)(3)
providing that a court order is required for any relief beyond the dismissal of an appeal, and a
new subdivision (c) providing that Rule 42 does not alter the legal requirements governing court
approval of a settlement, payment, or other consideration. At the Standing Committee meeting, a
question was raised concerning the proposed amendment’s effect on local circuit rules that
impose additional requirements before an appeal can be dismissed. The Advisory Committee
will continue to study Rule 42, with a particular focus on the question concerning local rules.

FEDERAL RULES OF BANKRUPTCY PROCEDURE
Rules Recommended for Approval and Transmission

The Advisory Committee on Bankruptcy Rules submitted proposed amendments to
Rules 2005, 3007, 7007.1, and 9036. The amendments were published for public comment in
August 2019.

Rule 2005 (Apprehension and Removal of Debtor to Compel Attendance for Examination)

The proposed amendment to Rule 2005(c) replaces the current reference to “the

provisions and policies of title 18, U.S.C., § 3146(a) and (b)” — sections that have been repealed
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— with a reference to “the relevant provisions and policies of title 18 U.S.C. § 3142 — the section
that now deals with the topic of conditions of release. The only comment addressing the
proposal supported it. Accordingly, the Advisory Committee unanimously approved the
amendment as published.

Rule 3007 (Objections to Claims)

The proposed amendment to Rule 3007(a)(2)(A)(ii) clarifies that the special service
method required by Rule 7004(h) must be used for service of objections to claims only on
insured depository institutions as defined in section 3 of the Federal Deposit Insurance Act,

12 U.S.C. § 1813. The clarification addresses a possible reading of the rule that would extend
such special service not just to banks, but to credit unions as well. The only relevant comment
supported the proposed amendment and the Advisory Committee recommended final approval of
the rule as published.

Rule 7007.1 (Corporate Ownership Statement)

The proposed amendment extends Rule 7007.1(a)’s corporate-disclosure requirement to
would-be intervenors. The proposed amendment also makes conforming and stylistic changes to
Rule 7007.1(b). The changes parallel the recent amendment to Appellate Rule 26.1 (effective
December 1, 2019), and the proposed amendments to Bankruptcy Rule 8012 (adopted by the
Supreme Court and transmitted to Congress on April 27, 2020) and Civil Rule 7.1 (published for
public comment in August 2019).

The Advisory Committee made one change in response to the comments. It agreed to
retain the terminology “corporate ownership statement” because “disclosure statement” is a
bankruptcy term of art with a different meaning. With that change, it recommended final

approval of the rule.
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Rule 9036 (Notice and Service Generally)

The proposed amendment to Rule 9036 would encourage the use of electronic noticing
and service in several ways. The proposed amendment recognizes a court’s authority to provide
notice or make service through the Bankruptcy Noticing Center (“BNC”) to entities that
currently receive a high volume of paper notices from the bankruptcy courts. The proposed
amendment also reorganizes Rule 9036 to separate methods of electronic noticing and service
available to courts from those available to parties. Under the amended rule, both courts and
parties may serve or provide notice to registered users of the court’s electronic-filing system by
filing documents with that system. Both courts and parties also may serve and provide notice to
any entity by electronic means consented to in writing by the recipient. But only courts may
serve or give notice to an entity at an electronic address registered with the BNC as part of the
Electronic Bankruptcy Noticing program.

The proposed amendment differs from the version previously published for comment.
The published version was premised in part on proposed amendments to Rule 2002(g) and
Official Form 410. As discussed below, the Advisory Committee decided not to proceed with
the proposed amendments to Rule 2002(g) and Official Form 410.

The Advisory Committee received seven comments regarding the proposed amendments,
mostly from court clerks or their staff. In general, the comments expressed great support for the
program to encourage high-volume paper-notice recipients to register for electronic bankruptcy
noticing. But commenters opposed several other aspects of the proposed amendment. The
concerns fell into three categories: clerk monitoring of email bounce-backs; administrative
burden of a proof-of-claim opt-in for email noticing and service; and the interplay of the

proposed amendments to Rules 2002(g) and 9036.
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The Advisory Committee addressed concerns about clerk monitoring of email bounce-
backs by adding a sentence to Rule 9036(d): “It is the recipient’s responsibility to keep its
electronic address current with the clerk.”

The Advisory Committee was persuaded by clerk office concerns that the administrative
burden of a proof-of-claim opt-in outweighed any benefits, and therefore decided not to go
forward with the earlier proposed amendments to Rule 2002(g) and Official Form 410 and
removed references to that option that were in the published version of Rule 9036. This decision
also eliminated the concerns raised in the comments about the interplay between the proposed
amendments to Rules 2002(g) and 9036. With those changes, the Advisory Committee
recommended final approval of Rule 9036.

The Standing Committee unanimously approved the Advisory Committee’s
recommendation that the proposed amendments to Rules 2005, 3007, 7007.1, and 9036 be
approved and transmitted to the Judicial Conference

Recommendation: That the Judicial Conference approve the proposed

amendments to Bankruptcy Rules 2005, 3007, 7007.1, and 9036 as set forth in

Appendix B, and transmit them to the Supreme Court for consideration with a

recommendation that they be adopted by the Court and transmitted to Congress in

accordance with the law.
Rules and Official Forms Approved for Publication and Comment

The Advisory Committee submitted proposed amendments to three categories of rules
and forms with a request that they be published for public comment in August 2020. The
Standing Committee unanimously approved the Advisory Committee’s request.

The three categories are: (1) proposed restyled versions of Parts I and II of the
Bankruptcy Rules; (2) republication of the Interim Rule and Official Form amendments

previously approved to implement the Small Business Reorganization Act of 2019 (SBRA); and

(3) proposed amendments to Rules 3002(c)(6), 5005, 7004, and 8023.
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Restyled Rules, Parts I and 11

At its fall 2018 meeting, after an extensive outreach to bankruptcy judges, clerks, lawyers
and organizations, the Advisory Committee began the process of restyling the bankruptcy rules.
This endeavor follows similar projects that produced comprehensive restyling of the Federal
Rules of Appellate Procedure in 1998, the Federal Rules of Criminal Procedure in 2002, the
Federal Rules of Civil Procedure in 2005, and the Federal Rules of Evidence in 2011. The
Advisory Committee now proposes publication of restyled drafts of approximately one third of
the full bankruptcy rules set consisting of the 1000 series and 2000 series of rules. The proposed
restyled rules are the product of intensive and collaborative work between the style consultants
who produced the initial drafts, and the reporters and the Restyling Subcommittee who provided
comments to the style consultants on those drafts. In considering the subcommittee’s
recommendations, the Advisory Committee endorsed the following basic principles to guide the
restyling project:

1. Make No Substantive Changes. Most of the comments the reporters and the
subcommittee made on the drafts were aimed at preventing an inadvertent
substantive change in meaning by the use of a different word or phrase than in
the existing rule. The rules are being restyled from the version in effect at the
time of publication. Future rule changes unrelated to restyling will be
incorporated before the restyled rules are finalized.

2. Respect Defined Terms. Any word or phrase that is defined in the Code
should appear in the restyled rules exactly as it appears in the Code definition
without restyling, despite any possible flaws from a stylistic standpoint.
Examples include the unhyphenated terms “equity security holder,” “small
business case,” “small business debtor,” “health care business,” and
“bankruptcy petition preparer.” On the other hand, when terms are used in the
Code but are not defined, they may be restyled in the rules, such as “personal
financial-management course,” “credit-counseling statement,” and “patient-
care ombudsman.”

3. Preserve Terms of Art. When a phrase is used commonly in bankruptcy
practice, the Advisory Committee recommended that it not be restyled. Such
a phrase that was often used in Part I of the rules was “meeting of creditors.”
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4. Remain Open to New ldeas. The style consultants suggested some different
approaches in the rules, which the Advisory Committee has embraced,
including making references to specific forms by form number, and listing
recipients of notices by bullet points.

5. Defer on Matters of Pure Style. Although the subcommittee made many
suggestions to improve the drafting of the restyled rules, on matters of pure
style the Advisory Committee committed to deferring to the style consultants
when they have different views.

The Advisory Committee also decided not to attempt to restyle rules that were enacted by
Congress. As a result, the restyled rules will designate current Rule 2002(0) (Notice of Order for
Relief in Consumer Case) as 2002(n) as set forth in Section 321 of the Bankruptcy Amendments
and Federal Judgeship Act of 1984, Pub. L. 98-353, 98 Stat. 357, and the Advisory Committee
will not recommend restyling the wording as it was set forth in the Act. Other bankruptcy rules
that were enacted by Congress in whole or in part are Rule 2002(f), 3001(g), and 7004(h).

Although the Advisory Committee requested that the Part I and II restyled rules be
published for public comment in August 2020, those proposed amendments will not be sent
forward for final approval until the remaining portions of the Bankruptcy Rules have been
restyled. Work has already begun on a group of rules expected to be published in 2021, and the
Advisory Committee anticipates that the final batch of rules will be published for comment in
2022. After all the rules have been restyled, published, and given final approval by the Standing
Committee, the Rules Committees hope to present the full set of restyled Bankruptcy Rules to

the Judicial Conference for approval at its fall 2023 meeting.

SBRA Rules and Forms

On August 23, 2019, the President signed into law the Small Business Reorganization
Act 0of 2019, Pub. L. No. 116-54, which creates a new subchapter V of chapter 11 for the
reorganization of small business debtors, an alternative procedure that small business debtors can

elect to use. Upon recommendation of the Standing Committee, on December 16, 2019, the
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Executive Committee, acting on an expedited basis on behalf of the Judicial Conference,

authorized the distribution of Interim Rules of Bankruptcy Procedure 1007, 1020, 2009, 2012,

2015, 3010, 3011, 3014, 3016, 3017.1, 3017.2, 3018, and 3019 to the courts so they could be

adopted locally, prior to the February 19, 2020 effective date of the SBRA, to facilitate

uniformity of practice until the Bankruptcy Rules can be revised in accordance with the Rules

Enabling Act. The Advisory Committee has now begun the process of promulgating national

rules governing cases under subchapter V of chapter 11 by seeking publication of the amended

and new rules for comment in August 2020, along with the SBRA form amendments.

The SBRA rules consist of the following:

Rule 1007 (Lists, Schedules, Statements, and Other Documents; Time Limits),

Rule 1020 (Small Business Chapter 11 Reorganization Case),

Rule 2009 (Trustees for Estates When Joint Administration Ordered),

Rule 2012 (Substitution of Trustee or Successor Trustee; Accounting),

Rule 2015 (Duty to Keep Records, Make Reports, and Give Notice of Case or Change
of Status),

Rule 3010 (Small Dividends and Payments in Cases Under Chapter 7, Subchapter V of
Chapter 11, Chapter 12, and Chapter 13),

Rule 3011 (Unclaimed Funds in Cases Under Chapter 7, Subchapter V of Chapter 11,
Chapter 12, and Chapter 13),

Rule 3014 (Election Under § 1111(b) by Secured Creditor in Chapter 9 Municipality
or Chapter 11 Reorganization Case),

Rule 3016 (Filing of Plan and Disclosure Statement in a Chapter 9 Municipality or
Chapter 11 Reorganization Case),

Rule 3017.1 (Court Consideration of Disclosure Statement in a Small Business Case),
new Rule 3017.2 (Fixing of Dates by the Court in Subchapter V Cases in Which There
Is No Disclosure Statement),

Rule 3018 (Acceptance or Rejection of Plan in a Chapter 9 Municipality or a Chapter
11 Reorganization Case), and

Rule 3019 (Modification of Accepted Plan in a Chapter 9 Municipality or a Chapter 11
Reorganization Case).

The Advisory Committee recommended publishing the SBRA rules as they were

recommended to the courts for use as interim rules with some minor stylistic changes to

Rule 3017.2.
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Unlike the SBRA interim rules, the SBRA Official Forms were issued on an expedited
basis under the Advisory Committee’s delegated authority to make conforming and technical
amendments to official forms (subject to subsequent approval by the Standing Committee and
notice to the Judicial Conference, (JCUS-MAR 16, p. 24)). Nevertheless, the Advisory
Committee committed to publishing the forms for comment in August 2020, along with the
SBRA rule amendments, in order to ensure that the public has an opportunity to review the rules
and forms together.

The SBRA Official Forms consist of the following:

e Official Form 101 (Voluntary Petition for Individuals Filing for Bankruptcy),

e Official Form 201 (Voluntary Petition for Non-Individuals Filing for Bankruptcy),

e Official Form 309E-1 (Notice of Chapter 11 Bankruptcy Case (For Individuals or Joint
Debtors)),

e Official Form 309E-2 (Notice of Chapter 11 Bankruptcy Case (For Individuals or Joint
Debtors under Subchapter V)),

e Official Form 309F-1 (Notice of Chapter 11 Bankruptcy Case (For Corporations or
Partnerships)),

e Official Form 309F-2 (Notice of Chapter 11 Bankruptcy Case (For Corporations or
Partnerships under Subchapter V)),

e Official Form 314 (Ballot for Accepting or Rejecting Plan),

e Official Form 315 (Order Confirming Plan), and

e Official Form 425A (Plan of Reorganization for Small Business Under Chapter 11).

In addition, the Advisory Committee recommends one additional SBRA-related form
amendment to Official Form 122B (Chapter 11 Statement of Your Current Monthly Income).
The instructions to that form currently require that it be filed “if you are an individual and are
filing for bankruptcy under Chapter 11.” This statement is not accurate if the debtor is an
individual filing under subchapter V of Chapter 11. The proposed amendment to the form
clarifies that it is not applicable to subchapter V cases.

Rules 3002(c)(6). 5005, 7004, and 8023

Rule 3002 (Filing Proof of Claim or Interest). Under Rule 3002(c)(6)(B), an extension of

time to file proofs of claim may be granted to foreign creditors if “the notice was insufficient

Rules — Page 12



under the circumstances to give the creditor a reasonable time to file a proof of claim.” The
Advisory Committee recommended an amendment that would allow a domestic creditor to
obtain an extension under the same circumstances.

Rule 5005 (Filing and Transmittal of Papers). The Advisory Committee recommended
publication of an amendment to Rule 5005(b) that would allow papers to be transmitted to the
U.S. trustee by electronic means and would eliminate the requirement that the filed statement
evidencing transmittal be verified.

Rule 7004 (Process; Service of Summons, Complaint). The Advisory Committee
recommended publication of a new subsection (i) to clarify that Rule 7004(b)(3) and
Rule 7004(h) permit use of a title rather than a specific name in serving a corporation or
partnership, unincorporated association or insured depository institution. Service on a
corporation or partnership, unincorporated association or insured depository institution at its
proper address directed to the attention of the “Chief Executive Officer,” “President,” “Officer
for Receiving Service of Process,” or “Officer” (or other similar titles) or, in the case of
Rule 7004(b)(3), directed to the attention of the “Managing Agent,” “General Agent,” or
“Agent” (or other similar titles) suffices, whether or not a name is also used or such name is
correct.

Rule 8023 (Voluntary Dismissal). The proposed amendment to Rule 8023 would
conform the rule to changes currently under consideration for Appellate Rule 42(b). As noted
earlier in this report, the proposed amendment to Appellate Rule 42 was published for comment
in August 2019, but the amendment is not yet moving forward for final approval because the
Advisory Committee will study further the amendments’ implications for local circuit provisions
that impose additional requirements for dismissal of an appeal. The proposed amendment to

Rule 8023 will be published for comment in the meantime.
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Information Items
The Advisory Committee met by videoconference on April 2, 2020. In addition to its
recommendations for final approval and for public comment discussed above, it recommended
five official form amendments and one interim rule amendment in response to the CARES Act.

Notice of Conforming Changes to Official Forms 101, 201, 122A-1. 122B, and 122C-1

The CARES Act made several changes to the Bankruptcy Code, most of them temporary,
to provide financial assistance during the COVID-19 pandemic. For the one-year period after
enactment, the definition of “debtor” for subchapter V cases is changed, requiring conforming
changes to Official Forms 101 and 201. For the same one-year time period, the definitions of
“current monthly income” and “disposable” income are amended to exclude certain payments
made under the CARES Act. These changes required conforming amendments to Official Forms
122A-1, 122B, and 122C-1. The Advisory Committee approved the necessary changes at its
April 2, 2020 meeting pursuant to its authority to make conforming and technical changes to
Official Forms subject to retroactive approval by the Standing Committee and notice to the
Judicial Conference. The Standing Committee approved the amendments at its June 23, 2020
meeting, and notice is hereby provided to the Judicial Conference. The amended forms are
included in Appendix B. These amendments have a duration of one year after the effective date
of the CARES Act, at which time the former version of these forms will go back into effect.

Interim Rule 1020 (Chapter 11 Reorganization Case for Small Business Debtors or Debtors
Under Subchapter V)

One of the interim rules that was adopted by courts to implement the SBRA, Interim Rule
1020, required a temporary amendment due to the new definition of a Chapter 11, subchapter V
debtor that was introduced by the CARES Act.

The Advisory Committee voted unanimously at its spring meeting to approve the

proposed amendment to Interim Rule 1020 for issuance as an interim rule for adoption by each
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judicial district. By email vote concluding on April 11, the Standing Committee unanimously
approved the Advisory Committee’s recommendation, and, on April 14, the Executive
Committee, acting on an expedited basis on behalf of the Judicial Conference, approved the
request. Because the CARES Act definition of a subchapter V debtor will expire in 2021, the
temporary amendment to Interim Rule 1020 is not incorporated into the proposed amendments to
Rule 1020 that are recommended for public comment (under the Rules Enabling Act, permanent
amendments to Rule 1020 to address the SBRA would not take effect before December 1, 2022).
FEDERAL RULES OF CIVIL PROCEDURE
Rules Approved for Publication and Comment
The Advisory Committee submitted a proposed amendment to Rule 12, as well as new
Supplemental Rules for Social Security Actions Under 42 U.S.C. § 405(g), with a request that
they be published for public comment in August 2020. The Standing Committee unanimously
approved the Advisory Committee’s request.

Rule 12 (Defenses and Objections: When and How Presented: Motion for Judgment on the
Pleadings: Consolidating Motions; Waiving Defenses: Pretrial Hearing)

The proposed amendment to Rule 12(a)(4) extends the time to respond (after denial of a
Rule 12 motion) when a United States officer or employee is sued in an individual capacity for
an act or omission occurring in connection with duties performed on the United States’ behalf.
Under the current rule, the time to serve a responsive pleading after notice that the court has
denied a Rule 12 motion or has postponed its disposition until trial is 14 days. The DOJ, which
often represents federal employees or officers sued in an individual capacity, submitted a
suggestion urging that the rule be amended to extend the time to respond in these types of actions
to 60 days.

The Advisory Committee agreed that the current 14-day time period is too short. First,

personal liability suits against federal officials are subject to immunity defenses, and a denial of a
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qualified or absolute immunity defense at the Rule 12 motion-to-dismiss stage can be appealed
immediately. The appeal time in such circumstances is 60 days, the same as in suits against the
federal government itself. In its suggestion, the DOJ points out that, under the current rule, when
a district court rejects an immunity defense, a responsive pleading must be filed before the
government has determined whether to appeal the immunity decision.

The suggestion is a logical extension of the concerns that led to the adoption several
years ago of Rule 12(a)(3), which sets the time to serve a responsive pleading in such individual-
capacity actions at 60 days, and Appellate Rule 4(a)(1)(B)(iv), which sets the time to file an
appeal in such actions at 60 days.

Supplemental Rules for Social Security Review Actions Under 42 U.S.C. § 405(g)

The proposal to append to the Civil Rules a set of supplemental rules for Social Security
disability review actions under 42 U.S.C. § 405(g) is the result of three years of extensive study
by the Advisory Committee.

This project was prompted by a suggestion by the Administrative Conference of the
United States that the Judicial Conference “develop for the Supreme Court’s consideration a
uniform set of procedural rules for cases under the Social Security Act in which an individual
seeks district court review of a final administrative decision of the Commissioner of Social
Security pursuant to 42 U.S.C. § 405(g).” Section 405(g) provides that an individual may obtain
review of a final decision of the Commissioner of Social Security “by a civil action.” A
nationwide study commissioned by the Administrative Conference revealed widely differing
district court procedures for these actions.

A subcommittee was formed to consider the suggestion. The subcommittee’s first tasks
were to gather additional data and information from the various stakeholders and to determine

whether the issues revealed by the Administrative Conference’s study could — or should — be
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corrected by rulemaking. With input from both claimant and government representatives, as
well as the Advisory Committee and Standing Committee, the subcommittee developed draft
rules for discussion.

Over time, the draft rules were revised and simplified. During this process, the
subcommittee continued to discuss whether a better approach might be to develop model local
rules or best practices. Ultimately, with feedback from the Advisory Committee, the Standing
Committee, and district and magistrate judges, the subcommittee determined to press forward
with developing proposed rules for publication. A continuing question that has been the focus of
discussion in both the Advisory Committee and the Standing Committee is whether the benefits
of the proposed supplemental rules would outweigh the costs of departing from the usual
presumption against substance-specific rulemaking. The federal rules are generally trans-
substantive and the Rules Committees have, with limited exceptions, avoided promulgating rules
applicable to only a particular type of action.

The proposed supplemental rules — eight in total — are modest and drafted to reflect the
unique character of § 405(g) actions. The proposed rules set out simplified pleadings and
service, make clear that cases are presented for decision on the briefs, and establish the practice
of presenting the actions as appeals to be decided on the briefs and the administrative record.
While trans-substantivity concerns remain, the Advisory Committee believes the draft rules are
an improvement over the current lack of uniform procedures and looks forward to receiving
comments in what will likely be a robust public comment period.

Information Items

The Advisory Committee met by videoconference on April 1, 2020. In addition to the

action items discussed above, the agenda included a report by the Multidistrict Litigation (MDL)

Subcommittee and consideration of suggestions that specific rules be developed for MDL
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proceedings. As previously reported, the subcommittee has engaged in a substantial amount of
fact gathering, with valuable assistance from the Judicial Panel on Multidistrict Litigation and
the FJC. Subcommittee members have also participated in numerous conferences hosted by
different constituencies, most recently a virtual conference focused on interlocutory appeal issues
in MDLs hosted by the Institute for Complex Litigation and Mass Claims at Emory University
School of Law. It is still to be determined whether this work will result in any recommendation
for amendments to the Civil Rules.

The Advisory Committee will continue to consider a potential amendment to Rule 7.1,
the disclosure rule, following discussion and comments at the June 23, 2020 Standing Committee
meeting. The proposed amendment to Rule 7.1(a) was published for public comment in August
2019. The proposed amendment to Rule 7.1(b) is a technical and conforming amendment and
was not published for public comment. The proposed amendment to Rule 7.1(a)(1) would
require the filing of a disclosure statement by a nongovernmental corporation that seeks to
intervene, a change that would conform the rule to the recent amendment to Appellate Rule 26.1
(effective December 1, 2019) and the proposed amendment to Bankruptcy Rule 8012 (adopted
by the Supreme Court and transmitted to Congress on April 27, 2020). The proposed
amendment to Rule 7.1(a)(2) would create a new disclosure aimed at facilitating the early
determination of whether diversity jurisdiction exists under 28 U.S.C. § 1332(a), or whether
complete diversity is defeated by the citizenship of a nonparty individual or entity that is
attributed to a party.

FEDERAL RULES OF CRIMINAL PROCEDURE
Rule Approved for Publication and Comment
The Advisory Committee on Criminal Rules submitted a proposed amendment to

Criminal Rule 16 (Discovery and Inspection), with a request that it be published for public
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comment in August 2020. The Standing Committee unanimously approved the Advisory
Committee’s request.

The proposed amendment to Rule 16, the principal rule that governs discovery in
criminal cases, would expand the scope of expert discovery. The Advisory Committee
developed its proposal in response to three suggestions (two from district judges) that pretrial
disclosure of expert testimony in criminal cases under Rule 16 should more closely parallel Civil
Rule 26.

In considering the suggestions and developing a proposed amendment, the Advisory
Committee drew upon two informational sessions. First, at the Advisory Committee’s fall 2018
meeting, representatives from the DOJ updated the Advisory Committee on the DOJ’s
development and implementation of policies governing disclosure of forensic and non-forensic
evidence. Second, in May 2019, the Rule 16 Subcommittee convened a miniconference to
explore the issue with stakeholders. Participants included defense attorneys, prosecutors, and
DOJ representatives who have extensive personal experience with pretrial disclosures and the
use of experts in criminal cases. At the miniconference, defense attorneys identified two
problems with the current rule: (1) the lack of a timing requirement; and (2) the lack of detail in
the disclosures provided by prosecutors.

Over the next year, the subcommittee worked on drafting a proposed amendment. Drafts
were discussed at Advisory Committee meetings and at the Standing Committee’s January 2020
meeting. The proposed amendment approved for publication addresses the two shortcomings in
the current rule identified at the miniconference — the lack of timing and the lack of specificity —
while maintaining the reciprocal structure of the current rule. It is intended to facilitate trial
preparation by allowing the parties a fair opportunity to prepare to cross-examine expert

witnesses who testify at trial and to secure opposing expert testimony if needed.
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Information Item

The Advisory Committee met by videoconference on May 5, 2020. In addition to
finalizing for publication the proposed amendment to Rule 16, the Advisory Committee formed a
subcommittee to consider suggestions to amend the grand jury secrecy provisions in Rule 6 (The
Grand Jury), an issue last on the Advisory Committee’s agenda in 2012.

The Advisory Committee has received two suggestions that the secrecy provisions in
Rule 6(e) be amended to allow for disclosure of grand jury materials under limited
circumstances. A group of historians and archivists seeks, in part, an amendment adding records
of “historical importance” to the list of exceptions to the secrecy provisions. Another group
comprised of media organizations urges that Rule 6 be amended “to make clear that district
courts may exercise their inherent supervisory authority, in appropriate circumstances, to permit
the disclosure of grand jury materials to the public.” In addition to these two suggestions, in a
statement respecting the denial of certiorari in McKeever v. Barr, 140 S. Ct. 597 (2020), Justice
Breyer pointed out a conflict among the circuit courts regarding whether the district court retains
inherent authority to release grand jury materials in “appropriate cases” outside of the exceptions
enumerated in Rule 6(e). Id. at 598 (statement of Breyer, J.). He stated that “[w]hether district
courts retain authority to release grand jury material outside those situations specifically
enumerated in the Rules, or in situations like this, is an important question. It is one I think the
Rules Committee both can and should revisit.” 1d.

FEDERAL RULES OF EVIDENCE
Information Items

The Advisory Committee did not hold a spring 2020 meeting, but is continuing its

consideration of several issues, including: various alternatives for an amendment to Rule 106

(the rule of completeness); Rule 615 and the problems raised in case law and in practice
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regarding the scope of a Rule 615 order; and forensic expert evidence, Daubert, and possible
amendments to Rule 702. The DOJ has asked that the Rules Committees hold off on amending
Rule 702 in order to allow time for the DOJ’s new policies regarding forensic expert evidence to
take effect. The Advisory Committee will discuss this request along with other issues related to
Rule 702 at its upcoming meetings.

OTHER ITEMS

An additional action item before the Committee was a request by the Judiciary Planning
Coordinator that the Committee review a draft update to the Strategic Plan for the Federal
Judiciary for the years 2020-2025. The Committee did so and had no changes to suggest.

The Committee was also updated on the work of two joint subcommittees: the E-filing
Deadline Joint Subcommittee, formed to consider a suggestion that the electronic filing deadlines
in the federal rules be changed from midnight to an earlier time of day, such as when the clerk’s
office closes in the court’s respective time zone; and the Appeal Finality After Consolidation
Joint Civil-Appellate Subcommittee, which is considering whether the Appellate and Civil Rules
should be amended to address the effect (on the final-judgment rule) of consolidating separate
cases. Both subcommittees have asked the FJC to gather empirical data to assist in determining
the need for rules amendments.

Finally, the Committee discussed the CARES Act, including its impact on criminal
proceedings and its directive to consider the need for court rules to address future emergencies.
On March 29, 2020, on the joint recommendation of the chairs of this Committee and the
Committee on Court Administration and Case Management, the Judicial Conference found that
emergency conditions due to the national emergency declared by the President under the
National Emergencies Act, 50 U.S.C. §§ 1601-1651, with respect to the COVID-19 pandemic

will materially affect the functioning of the federal courts. Under § 15002(b) of the CARES Act,
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this finding allows courts, under certain circumstances, to temporarily authorize the use of video
or telephone conferencing for certain criminal proceedings.

Section 15002(b)(6) of the CARES Act directs the Judicial Conference to develop
measures for the courts to address future emergencies. In response to that directive, the
Committee heard reports on the subcommittees formed by each advisory committee to consider
possible rules amendments that would provide for procedures during future emergencies. As a
starting point, the advisory committees solicited public comments on challenges encountered
during the COVID-19 pandemic in state and federal courts from lawyers, judges, parties, or the
public, and on solutions developed to deal with those challenges. The committees were
particularly interested in hearing about situations that could not be addressed through the existing
rules or in which the rules themselves interfered with practical solutions. Over 60 substantive
comments were received. The Standing Committee asked each advisory committee to identify
rules that should be amended to account for emergency situations and to develop discussion
drafts of proposed amendments at the committees’ fall meetings for consideration by the
Standing Committee at its January 2021 meeting.

Respectfully submitted,

D alls Gttt

David G. Campbell, Chair

Jesse M. Furman Carolyn B. Kuhl
Daniel C. Girard Patricia A. Millett
Robert J. Giuffra Jr. Gene E.K. Pratter
Frank M. Hull Jeffrey A. Rosen
William J. Kayatta Jr.  Kosta Stojilkovic
Peter D. Keisler Jennifer G. Zipps
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Appendix A — Federal Rules of Appellate Procedure (proposed amendments and supporting
report excerpt)

Appendix B — Federal Rules of Bankruptcy Procedure and Official Bankruptcy Forms (proposed
amendments and supporting report excerpt)
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	The Advisory Committee on Appellate Rules submitted proposed amendments to Rules 3 and 6, and Forms 1 and 2, with a recommendation that they be approved and transmitted to the Judicial Conference.  The amendments were published for public comment in ...
	Rule 3 (Appeal as of Right—How Taken), Rule 6 (Appeal in a Bankruptcy Case), Form 1 (Notice of Appeal to a Court of Appeals From a Judgment or Order of a District Court), and Form 2 (Notice of Appeal to a Court of Appeals From a Decision of the United...
	The proposed amendment to Rule 3 revises the requirements for a notice of appeal.  Some courts of appeals, using an expressio unius rationale, have treated a notice of appeal from a final judgment that mentions one interlocutory order but not others a...
	The comments received regarding Rule 3 were split, with five comments supporting the proposal (with some suggestions for change) and two comments criticizing the proposal.  No comments were filed regarding the proposed amendments to Rule 6, and the on...
	The Standing Committee unanimously approved the Advisory Committee’s recommendation that the proposed amendments to Rules 3 and 6, and Forms 1 and 2, be approved and transmitted to the Judicial Conference.
	Recommendation: That the Judicial Conference approve the proposed amendments to Appellate Rules 3 and 6, and Forms 1 and 2 as set forth in Appendix A, and transmit them to the Supreme Court for consideration with a recommendation that they be adopted ...
	Rule Approved for Publication and Comment
	The Advisory Committee submitted a proposed amendment to Rule 25 (Filing and Service), with a request that it be published for public comment in August 2020.  The Standing Committee unanimously approved the Advisory Committee’s request.
	The proposed amendment to Rule 25(a)(5) responds to a suggestion regarding privacy concerns for cases under the Railroad Retirement Act.  The proposed amendment would extend the privacy protections afforded in Social Security benefit cases to Railroad...
	Rules and Official Forms Approved for Publication and Comment
	The Advisory Committee submitted proposed amendments to three categories of rules and forms with a request that they be published for public comment in August 2020.  The Standing Committee unanimously approved the Advisory Committee’s request.
	The three categories are: (1) proposed restyled versions of Parts I and II of the Bankruptcy Rules; (2) republication of the Interim Rule and Official Form amendments previously approved to implement the Small Business Reorganization Act of 2019 (SBR...
	Restyled Rules, Parts I and II
	At its fall 2018 meeting, after an extensive outreach to bankruptcy judges, clerks, lawyers and organizations, the Advisory Committee began the process of restyling the bankruptcy rules. This endeavor follows similar projects that produced comprehens...
	The Advisory Committee also decided not to attempt to restyle rules that were enacted by Congress.  As a result, the restyled rules will designate current Rule 2002(o) (Notice of Order for Relief in Consumer Case) as 2002(n) as set forth in Section 3...
	Although the Advisory Committee requested that the Part I and II restyled rules be published for public comment in August 2020, those proposed amendments will not be sent forward for final approval until the remaining portions of the Bankruptcy Rules ...
	SBRA Rules and Forms
	On August 23, 2019, the President signed into law the Small Business Reorganization Act of 2019, Pub. L. No. 116-54, which creates a new subchapter V of chapter 11 for the reorganization of small business debtors, an alternative procedure that small b...
	The Advisory Committee recommended publishing the SBRA rules as they were recommended to the courts for use as interim rules with some minor stylistic changes to Rule 3017.2.
	Unlike the SBRA interim rules, the SBRA Official Forms were issued on an expedited basis under the Advisory Committee’s delegated authority to make conforming and technical amendments to official forms (subject to subsequent approval by the Standing C...
	The SBRA Official Forms consist of the following:
	In addition, the Advisory Committee recommends one additional SBRA-related form amendment to Official Form 122B (Chapter 11 Statement of Your Current Monthly Income).  The instructions to that form currently require that it be filed “if you are an ind...
	Rules 3002(c)(6), 5005, 7004, and 8023
	Rule 3002 (Filing Proof of Claim or Interest).  Under Rule 3002(c)(6)(B), an extension of time to file proofs of claim may be granted to foreign creditors if “the notice was insufficient under the circumstances to give the creditor a reasonable time t...
	Rule 5005 (Filing and Transmittal of Papers).  The Advisory Committee recommended publication of an amendment to Rule 5005(b) that would allow papers to be transmitted to the U.S. trustee by electronic means and would eliminate the requirement that th...
	Rule 7004 (Process; Service of Summons, Complaint).  The Advisory Committee recommended publication of a new subsection (i) to clarify that Rule 7004(b)(3) and Rule 7004(h) permit use of a title rather than a specific name in serving a corporation or ...
	Rule 8023 (Voluntary Dismissal).  The proposed amendment to Rule 8023 would conform the rule to changes currently under consideration for Appellate Rule 42(b).  As noted earlier in this report, the proposed amendment to Appellate Rule 42 was published...
	Rules Approved for Publication and Comment
	The Advisory Committee submitted a proposed amendment to Rule 12, as well as new Supplemental Rules for Social Security Actions Under 42 U.S.C. § 405(g), with a request that they be published for public comment in August 2020.  The Standing Committee...
	The Advisory Committee on Criminal Rules submitted a proposed amendment to Criminal Rule 16 (Discovery and Inspection), with a request that it be published for public comment in August 2020.  The Standing Committee unanimously approved the Advisory C...



